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Tools of the Development Trade 
Interpreting Building Codes and Planning Ordinances 

By William F. Stern The htiil(iini> boom of the laic 
nineties has dramatically altered 
the character in many of Houston's 

near-downtown neighborhoods. Hundreds 
of cottages, bungalows, and modest two-
story houses built earlier in the century 
have been demolished in the last few years 
m nuke way for an onslaught of town-
house and apartment developments. 
Montrose and its adjoining neighborhoods 
are quickly becoming a hodgepodge of 
three-story rownhouses mi.xcd in with 
single-family houses on what is becoming 
increasingly valuable land, lacking deed 
restrictions, these communities wi l l 
continue to change as long as the market 
demands. And while the repetitive an.In 

Cecture of the new housing might be dis-
turbing for irs sameness in neighborhoods 
that were previously characterized by a 
richness ol variety, the density of the 
developments has an even greater detri-
mental effect, because precious open 
space is all too often sacrificed. 

Rarely do the developers of the new 
infill housing projects incorporate much 
public or private open space, opting 
instead for housing blocks that virtually 
fill a lot, with separations of five feet or 
less between adjacent property lines. 
Today's builders are primarily interested 
in maximizing their financial return, and 
they have found a winning formula lor 
doing so. But it is not solely their busi-

ness sense that has produced success. 
New and, some might well argue, ques-
tionable interpretations of city ordinances 
and codes have unleashed developers on 
land thai previously would have been 
economically unfeasible for dense town-
house construction. 

Although the city lacks zoning, devel-
opment and building in I louston are regu-
lated through other means. Over the years 
t ity Council has passed a number of ordi-
nances that regulate everything from 
parking to the location of sexually orient-
ed businesses. Without the framework ol 
a comprehensive zoning law. Council 
musi reb on this patchwork of ordi-
nances, each passed as a need arises. The 
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enforcement and in terpre ta t ion o f the 
ordinances is left to the city's Depar tment 
o l P lann ing and Development and the 
Planning Commiss ion . Add i t i ona l l y , the 
city regulates bu i l d i ng th rough bu i l d ing 
codes admin is tered by the Depar tment o f 
Publ ic W o r k s and Engineer ing. As any 
homeowner w h o has hui l t o r remodeled a 
house k n o w s , a bu i l d ing permi t , based on 
arch i tectura l and s t ruc tura l d raw ings , 
must be ob ta ined before cons t ruc t ion 
begins, and th rough per iodic inspect ions 
the cons t ruc t ion is mon i to red by the 
Depar tment of Publ ic Works . 

The in terpre ta t ion o f t w o simple 
rules — one f r o m a p lann ing ord inance 
and the other f r o m the bu i l d ing code — 
has had a s tar t l ing effect on h o w I lous-
ton's developers bu i ld an i l p lan , y ie ld ing 
densities tha i heretofore were inconcctv 
able. A d o p t ed in I 9H2 , the so-cal led 
development ord inance K h a p t e r 4 2 o f 
the ( i>dc <it Ordinances] required 
c i t yw ide bu i l d ing setbacks lor the f irst 
t ime in I l i u i M o n \ p lann ing history. 
Bu i ld ing setbacks have been ut i l ized as an 
inst rument ot p lann ing in the c m since 
the tu rn of the century, but on ly in deed 
restr icted ne ighborhoods, where a f ron t 
setback f rom the proper ty line of 2^ feel 
was nor u n c o m m o n , a long w i t h shal lower 
side and rear setbacks. For purposes o f 
bo th open ing the pub l ic r igh t -o f -way and 
a l l ow ing lor fu ture street w iden ing , the 
IVN2 development ord inance established 
bu i ld ing setbacks of ten feel l " r propert ies 
facing local ami in te r io r streets and 25 
feel on ma jo r thoroughfares for " a l l 
structures and improvemen ts . " 1 

In separate conversat ions, t w o p lan-
ners in the Depa i tmen i o l P lanning and 
Development con f i rmed that the city w i l l 

al low landscaping, dr iveways, wa l kways , 
and a wooden fence under eight feet in 
the setback zone but w i l l permi t no other 
structures. T h a t , at least, is the rule. But 
observat ion of many new townhouse 
developments reveals w h a t appears to be 
a clear v io la t ion o f the ord inance, t i n any 
number o f new townhouse projects the 
p r imary stair, w h i c h leads to a second 
f loo r main entrance, projects we l l in to the 
setback zone. W i t h only a two-car garage 
entrance at the g round f loor, this a l lows 
the developer to opt imize bu i ld ing 

f rontage and justi fy the construe o i 
townhouse uni ts on proper ty that w o u l d 
otherwise he too n a r r o w to economica l ly 
accommodate bo th pedestr ian and vehicti 
lar entrances at grade for mu l t ip le uni ts. 
I ly pro jec t ing the p r imary entrance — am i 
there in the pr imarv means of egress — 
in to the setback zone, the developer gains 
the ext ra space needed to bu i ld mu l t i p le 
uni ts economica l l ) on proper ty fo rmer ly 
occupied by a single dwe l l i ng un i t . 

W h e n asked about this seemingly 
obv ious v io la t i on , one o f the c i ty planners 
exp la ined that it w o u l d not be possible 
lo r a plat to be approved w i t h a stall in 
the setback zone, a ml suggested that this 
i n f o rma t i o n might not appear on d raw-
ings unt i l I hey are submi t ted to the 
Depar tment o f Publ ic Works , wh ich is 
on ly responsible lor issuing a bu i ld ing 
permi t and does not review plans tor o rd i -
nance compl iance. A l ternat ive ly , for p rop 
erties not requi red to have a plat reviewed 
by the Depar tment o l P lanning, a devel-
oper cou ld easily bypass the scrut iny o l 
that depar tment by submi t t i ng soleb to 
the Depar tment o f Public W o r k s for 
review o f code compl iance. This explana-
t i on raises serious questions abou i the 

process ot p lan review and ord inance 
enforcement. 

Equal ly as tounding is an interpreta-
tion o l egress and square footage as 
found in the I'J'M U n i f o r m bu i l d ing 
t ode, the code used by the C i ty of I lo l ls-
t o l l . In f l ous ton , the typ ica l t u n story 
residence is required to have only one 
means o f egress, wh ich means a g round 
f loo r exit and one set of stairs f r om the 
second story to the g r o u n d f loor. I l o w -
ever, in a three-story dwe l l i ng t w o exits 
(or t w o cont inuous stairways to the 
g round f loor ) are required when the area 
of the th i rd f loor exceeds 500 square 
feet.- The add i t i ona l s ta i rway can be on 
the ex te r io r of the dwe l l i ng . 

Th is rule applies to bo th f reestanding 
residences and townhouse developments. 
Hut in apparent disregard tor the lan-
guage o f the code, hundreds o f rh rcc-s ron 
townhouse units have been bu i l t in recent 
years w i t h only one sta i rway where the 
spate on the th i rd l l oo r clearly exceeds 
500 square feet. How is this possible? 
Simple — bu i ld ing of f ic ia ls have interpret-
ed the 500 square leet lo encompass space 
that is "hab i t ab le , " even though the term 
" h a b i t a b l e " is not included in the lan-
guage of the code lhat addresses egress 
f rom a t h u d f loor. 

By code de f i n i t i on , habi table space in 
a structure is def ined as space for " l i v i n g , 
sleeping, eat ing, or c o o k i n g " but " b a t h -
rooms , to i le i compar tmen ts , closets, hal ls, 
storage or u t i l i t y space, and simi lar areas 
are no t considered habi tab le s p a c e . " ' 
Acco rd ing to one former bu i l d i ng o f f i c ia l , 
when this par t icu lar egress prov is ion was 
incorpora ted in to earl ier versions of the 
code, the $00 square feet of a l lowable 
space was calculated as actual square 

footage no mat ter wha t the usage: i.e., 
ba th rooms and ha l lways were inc luded. 
One m igh t ask w h y the code l im i ts space 
on a t h i r d f loo r i f a second sta i rway is not 
inc luded. I ike m a i n items in the U n i f o r m 
bu i l d ing ( ode, this p rov is ion deals w i t h 
safety in the event of a f i re, ensur ing safe 
egress to the g r o u n d l l oo r w i t h t w o ways 
out when occupied space on a t h i r d f loo r 
exceeds 500 square feet.4 

I his is not the case in I I l l us ion , how-
ever, where the code has been interpreted 
to the obvious advantage o f the t o w n -
house developer, l iy a l l ow ing more than 
500 square feet of space on a t h i r d f loo r 
t h rough the de f in i t ion o f " h a b i t a b l e " 
space, the developer can essentially bu i l d 
out the ent i re i h i r d story w i t h not just one 
bedroom but t w o . Once again valuable 
land becomes more desirable lor develop-
ment , because in the numbers game a 
larger townhouse can be bu i l t , sel l ing for 
enough money to just i fy the high cost o f 
land. W i t hou t the Depar tment ot Public 
W o r k s ' generous in terpre ta t ion of egress 
requirements f r o m a townhouse w i t h a 
fu l l t h i rd Story, m a i n mner-ciry lots p rob-
ably cou ld not be economica l ly developed. 

Planning regulat ions are passed to 
protect the c o m m o n g o o d , wh ich is the 
purpose of I Ions ton's ordinances and 
codes. If these are left to in terpre ta t ion or 
procedural v io la t ions , then the c o m m o n 
good can be easily ignored, and in the 
t w o examples cited exact ly that appears 
lo have occur red . Ind iv idua ls f rustrated 
w i t h the ove rbu i l d ing o l their neighbor-
hoods need look no fur ther than ins t ru-
ments o l p lann ing and budd ing law as 
a way to enforce more conscient ious 
bu i ld ing . Wh i le such laws migh t on ly 
marg ina l ly affect density and have no 
effect on arch i tectura l qual i ty , they have 
been implemented t o prov ide a m in ima l 
means ot development con t ro l and gu id -
ance. These rules were establ ished for the 
safety and wel fare o f the publ ic at large, 
and when they are loosely interpreted or 
not en forced, they produce a gam lor the 
developer that comes at the expense of the 
people and their city. • 

1. I^KIL1 ol Ordinances, t haptet Al, p. 2865, 
2. WA Uniform Building Code with < it) ol 

Hoiuton Amendments, I fiapter 10, section 1003.1, p, 
175. 

V Mud. Chapter 1. section 209, p. Ih. 
4. In • twi.Mnn residence, anl) one stoirwa) is 

required because one could presutnabl) exit "r jump 
ut grade through .t window (nun the second story in 
ilu- eveni thai i f in has blocked the stairway. 


